The growth in number and caseload of international courts and tribunals (ICs) over the last 35 years is striking. Consider: in 1980, only three of the nine ICs presented in this volume existed. 1 Some scholars link the surge to the fall of the Berlin Wall and the hopes of that event for a new international legal order. The contributions in this volume elaborate in fascinating ways both the potential and the pitfalls of this cascade of ICs.
They were set up to promote multifarious objectives, without much attention to the risks of fragmentation within and among them, their potential for 'hollowing out' the sovereignty of their creators, or the new risks they created. 2 No surprise that concerns have blossomed about the legitimacy of these ICs, singly and as a 'global judiciary' as they multiply, come of age and gain institutional interests and momentum. Jointly, they have become so powerful and autonomous that they cannot be reined in -nor explained nor assessed -simply as the creators of their masters. Yet many of them still appear unable to meet the -possibly unrealistic -aspirations of their creators and other 'compliance communities' 3 . From the vantage point of normative political philosophy the preceding chapters offer several lessons and further research questions of how to assess and promote the legitimacy of these ICs. The following comments identify some of these.
Section I identifies some of the hitherto understudied arenas where the authors remind us that the perceived legitimacy of the ICs matters if they are to secure their various objectives.
Section II addresses one central standard of legitimacy: the content of the concept of the Rule of Law, which remains contested both as an objective of ICs, and as a requirement on their operation. I stipulate that two central underlying values justify several if not all rule of law norms: non-domination and stable legitimate expectations. Respect for human rights is a further substantive value which many but not all contributors include in the concept. I then consider two main challenges to the legitimacy of ICs from rule of law standards. One is the possible fragmentation and the legal uncertainty that may ensue. Section III thus summarizes the chapters' insights about the alleged fragmentation wrought by so many ICs. Section IV considers some further challenges to the objectives and performance of ICs by these rule of law standards. Their multiple objectives require that the judges and arbitrators enjoy a wide berth of discretion in interpretation and adjudication -which raise the risk that states and individuals become subject to domination by the ICs themselves. Individuals may end up not living under the rule of law but under the rule of international lawyers.
The following two sections gather several possible strands of responses to these fears. Section V elaborates how the power of ICs is constrained by their complex interrelationship with domestic authorities. Some such interdependence may be assessed by a further popular standard of legitimacy in addition to the rule of law, namely subsidiarity. This concept is often invoked in international law, explicitly so for the European Union 4 and in debates concerning the European Convention on Human Rights.
5
The section explores how several features of the authority of ICs presented by the authors may be explained and perhaps assessed by some standard of subsidiarity, to reduce the risks wrought by the ICs themselves. Appeals to subsidiarity may not so much lay issues to rest as stimulate more structured and systematic arguments concerning the legitimacy of ICs. Section VI considers several ways to regulate the discretion of the ICs to reduce the risks of fragmentation and domination, garnered from the contributions of this volume. Establish more curbs on the international courts, and guide and coordinate them better. In short: increased legitimacy of international courts requires their constitutionalisation.
I.
WHY LEGITIMACY MATTERS How do the contributions in this volume elucidate questions about the legitimate authority of ICs? An influential tradition maintains that the core issue of legitimate authority is why a judgment by an IC gives other actors a reason to act differently than they would, even imposing on them a moral obligation to do so. 6 When actors such as domestic courts regard an IC as a legitimate authority, they are somewhat more likely to comply or defer, be it because they are socialized to do so; 7 or due to their 'capacity to be moved for moral reasons'. 8 Several scholars have noted that the range of actors possibly affected by ICs is wide: there are many important 'compliance communities' including domestic civil society and other ICs. 9 Contributions in this volume remind us that much of the impact of ICs -intended or not -depends on compliance communities often overlooked, far beyond states who must decide to change their legislation or policies eg in response to the WTO dispute settlement system. Lord Bingham offers a somewhat different list, including that the law must apply to all equally, it must be accessible and intelligible, clear and predictable; resolve disputes concerning legal rights and liabilities fairly, according to law rather than discretion, and public officials must act reasonably and subject to law in their exercise of the powers of their offices. Moreover, the law must afford adequate protection to fundamental human rights; and nation states must generally comply with international law.
16
The UN Secretary-General provides yet another list.
17
It is interesting in its own right to address the differences and to what extent there is a common set of norms among such helpful definitions. For our purposes -the legitimacy of ICs -two main issues may suffice: which underlying values might justify such various norms; and which values may merit our attention regardless of whether they are to be included among 'rule of law' values.
I submit that several of the nominated norms -though not all -may be justified on the basis of two interests of individuals: our interest in nondomination and in predictability.
The interest in non-domination is to enjoy 'protection from the arbitrary use of political authority and coercive power ', 18 cf 'to protect the individual against arbitrary action.'
19
Such protection is especially important domestically against rulers and governments, as mentioned by several of the present authors, even finding expression in norms requiring 'equality of arms'.
20
The same interest also justifies norms that require impartial, ruleguided conflict resolution by peaceful means, to reduce the risk of domination among private actors. state.
21
The second interest concerns our ability to make longer term plans in pursuit of our various interests with some expectation of success -in particular, to be able to rely on general compliance with legal rules.
22
This interest supports such norms as legality and non-retroactivity and may justify the use of precedents in some cases -as well as the contribution ICs can play in ensuring implementation by states with their international legal obligations, 23 and in clarifying existing provisions -eg as expressed in DSU Art 3.2.
24
A striking divergence of views concerning the concept of the rule of law is how expansive it should be. In particular, does the rule of law require respect for human rights? Divergent views are found even at the United Nations: some statements hold that human rights and the rule of law are separate norms:
human rights, the rule of law and democracy are interlinked and mutually reinforcing and that they belong to the universal and indivisible core values and principles of the United Nations. 25 Other statements suggest that respect for human rights is part of the rule of law, defined as: a principle of governance in which all persons, institutions and entities, …, including the State itself, are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms and standards
(my emphasis).
I submit that this disagreement, whilst important, need not be settled for our purpose here which is rather to identify which norms -possibly beyond the rule of law -are appropriate standards to assess the legitimacy of ICs. Respect for human rights, somehow defined, is included by many authors as such a standard -separate or not from the rule of law.
Let us now bring these standards to bear on the ICs as presented in this volume. The next sections consider two of several concerns which stand out to 21 ICs might be suspected of giving rise to at least two forms of worrisome fragmentation, which in turn create risks that they will subject individuals and other actors to domination.
First, several ICs have multiple objectives, which may sometimes conflict. Such a multiplicity requires the judges to exercise more discretion in interpreting the treaty, especially when they are forced to 'balance' partially conflicting objectives -such as human rights courts which must both provide individual justice and specify general human rights standards; 28 or the ICC which should hold perpetrators accountable and build local judicial capacity whilst maintaining rule of law standards.
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Different judges may even reasonably weigh the objectives differently, thus Chan and Wouters note that domestic judges in hybrid tribunals may be more concerned with domestic capacity building than their international colleagues on the bench. With the broader scope of such discretion comes a risk that individuals, private parties and states become subject to the arbitrary will of the judges of ICs. One response is to strengthen procedural requirements of ICs, eg by requiring reasoned opinions and constraints such as precedents. Note, however, that the interpretive practices of different ICs differ, perhaps for good reason. Thus the Appellate Body of the WTO stays closer to the words of the treaty, rather than more (dynamic) interpretations based on the object and purpose of the treaty. This, argues Van den Bossche, helps explain the perceived high legitimacy of the Appellate body. The ECtHR, on the other hand, has a quite different interpretative policy -possibly for good reasons.
Secondly, with more ICs, there is a risk that they will yield conflicting judgments. Their jurisdiction may come to overlap either due to overlooked possibilities when drafting the treaties or as a result of their dynamic interpretation by the ICs themselves. Several authors in this volume note such possibilities, Each international tribunal operates in the ambit of its own jurisdiction, but all undertake in harmony their common mission of imparting justice'; '… distinct trends of protection of the human person… converge, rather than conflict with each other, at normative, hermeneutic and operational levels.
While the evidence of such a harmonization is scant, Gautier claims that some fears of fragmentation have been overstated at least with regard to the various courts and tribunals for dispute settlements permitted by the Convention on the Law of the Sea Part XV Art 280.
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Judicial practice did not yield such fragmentation.
Various authors in this volume can be read as contributing to a taxonomy of mechanisms which deflect or reduce such risks of fragmentation, and thus bolster predictability and hence the rule of law. We turn to survey such suggestions below, after considering another threat to the rule of law wrought by ICs, due to their many objectives. This raises the risks of domination by these courts themselves.
IV. THE OBJECTIVES OF ICS
The multiplicity of objectives of ICs merits particular attention from the perspective of developing appropriate standards of legitimacy. Many scholars have insisted that the states seldom only intended ICs to resolve disputes but often had further objectives. Whether the ICs contribute toward these intended objectives seems highly relevant for whether they merit deference. Furthermore, other effects of ICs beyond those stated in their treaties affect our assessment of the performance of the ICs. Such functions include, inter alia:
four dimensions of effectiveness that have engendered debates among scholars or received insufficient scrutiny. The first dimension, casespecific effectiveness, evaluates whether the litigants to a specific dispute change their behavior following an IC ruling, an issue closely linked to compliance with IC judgments. The second variant, erga omnes effectiveness, assesses whether IC decisions have systemic precedential effects that influence the behavior of all states subject to a tribunal's jurisdiction. The third approach, embeddedness effectiveness, evaluates the extent to which ICs anchor their judgments in domestic legal orders, enabling national actors to remedy potential treaty violations at home and avoid the need for international litigation. The fourth type, norm-development effectiveness, considers how IC decisions contribute to building a coherent body of international jurisprudence 32 (my emphasis).
Karen Alter also argues that ICs perform several roles:
Old-style ICs were primarily inter-state dispute settlement bodies with jurisdiction to adjudicate disputes and access rules that allowed only states to initiate binding litigation. New-style ICs have more extensive mandates that can include jurisdiction to rule on state compliance with international law and jurisdiction to review the legal validity of state and international legislation and administrative acts. 33 Against this backdrop, it is illuminating to consider the wide range of values various compliance communities expect ICs to promote. The broad set of high expectations suggests that many ICs will fail in the eyes of many beholders, at the risk of reducing their perceived legitimacy and hence support among crucial actors. Moreover, the breadth of tasks indicates that we must be wary of generalizing the purposes or goals of ICs, and therefore also wary of recommending general strategies for improving their performance.
ICs discussed in this volume are -with the exception of the international criminal court and tribunals -generally engaged in dispute resolution. But many are also expected to engage in several other objectives mentioned by Helfer or Alter -and beyond.
Several ICs engage in -and are even expected to -increase predictability, including the predictability of UN organs. also contribute by disseminating existing rules -such as when the IUSCT was the first to apply the UNCITRAL rules. 41 Often ICs must also engage in law making or norm development; 42 or in norm specification, eg when the ICJ must determine which rules of international law apply to delimit the continental shelf.
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A striking aspect of the ICs brought out in this volume is the breadth of objectives they pursue, both as a whole and by individual ICs. The objectives range from those of mutual material interest, such as those regulating trade 44 to others that are mainly 'other regarding' -ie aimed at the protection of the interests of non-citizens. The latter include cases where the Rome Statute requires every state to hold those engaged in international crimes responsible, and the creation of the special tribunal for Lebanon. 45 An important general tendency among ICs is that many of them have several, often conflicting, objectives. Thus the ECtHR must both provide individual relief and set general human rights standards. 46 The Court of Justice of the EU must both incorporate international law and ensure compliance with fundamental rights -leading to conflicts such as Kadi. 47 Several of the ICs must generally balance rule of law standards with considerations of practicality and political realism. 48 Indeed, some ICs have a perplexing number of objectives: the ICTY's task is to reassert the rule of law, to redress crimes, and even to halt themand to contribute to local capacity building -and to restore and maintain peace. 49 No wonder that some of these ICs are criticized as ineffective: there are clearly intractable tensions between ensuring retributive and restorative justice in addition to forward-looking objectives of rule of law promotion.
With the plethora of objectives come several challenges we still have not addressed properly. One set of issues concern the mandates and structures of ICs required to manage such goal conflicts in constructive and responsible ways, eg by exemption clauses or priority rules. Another set of issues relate to how the judges and arbitrators should exercise their discretion responsibly when pursuing such baskets of objectives, eg when selecting some cases -and not others -in order to guide the resolution of yet other 41 Van Houtte and Concolino, above n26. 42 Trindade, above n30 and Lemmens, above n28. 43 Gautier, above n11. 44 van den Bossche, above n10. 45 Fransen, above n14. 46 Lemmens, above n11. 47 K Lenaerts, 'The Court of Justice as the guarantor of the rule of law within the European Union' in the present volume. 48 Brammertz, above n12. 49 Ibid. cases. 50 Chan and Wouters point to a third set of issues in the intersection between the institutional and the professional: in hybrid courts, we should expect that domestic and international judges are likely to give higher priorities to the varying objectives -eg to domestic capacity building rather than combating impunity -how should such hybrid courts be composed, and how should they operate?
One implication of this multiplicity of objectives is that the ICs must enjoy wide discretion in 'balancing' the various values and aims. Thus certainty and consistency becomes more difficult with multiple objectives for any single IC or several ICs. 51 Indeed, with wide discretion comes the risk of abuse of such authority and hence a concern that the ICs may become new sources of domination. Thus, the fragmentation and multiplicity of objectives of ICs are profound challenges to the rule of law. There are at least two aspects of ICs that may still reduce such risks. The ICs are not unchecked powers: to the contrary, their impact is typically indirect, in complex modes of interaction with domestic authorities as well as other international bodies. Secondly, there are several features which reduce the scope of unchecked -ie arbitrary -discretion by the ICs.
V. THE INTERACTION BETWEEN ICS AND DOMESTIC AUTHORITIES
An important point to consider when understanding and assessing the roles and risks of ICs is how different ICs interact with domestic judiciaries and other authorities in a complex multilevel legal and political order. There are several ways of dividing the labour between ICs and domestic authorities, many guided albeit vaguely by some conception of subsidiarity. These serve to reduce the risk of domination by the ICs -but possibly at the cost of increasing the risk of domination by domestic authorities.
The IC may serve as the court of last resort if domestic courts cannot resolve the issues. Thus, the WTO is regarded as a last resort and prefers parties to settle without adjudication 52 -though even then agreements will occur 'in the shadow' of the WTO bodies. Likewise, the rules of composition to the Iran-United States Claims Tribunal illustrate how carefully states seek to maintain sufficient loyalty while ensuring sufficient independence from each party. 53 Alternatively, ICs should intervene only when domestic courts will not do so, raising important challenges to develop trigger criteria. 54 50 Van Houtte and Concolino, above n36. 51 Chan and Wouters, above n25. 52 van den Bossche, above n10. 53 Van Houtte and Concolino, above n36. 54 Chan and Wouters, above n25.
The task of the IC may also be 'positive complementarity': to enhance or empower the domestic judiciary or the democratically accountable bodies, as the ICTY and the ECtHR should.
The IC's authority may also be limited as regards how specific its judgment should be, again possibly by appeals to subsidiarity. Thus ITLOS specifies damages in detail 55 while the ECtHR often leaves it to the domestic authorities to decide how to best avoid future violations.
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Several contributions illustrate how the relationship between domestic authorities and ICs is dynamic. The ad hoc criminal tribunals' failure in building local capacity led to the establishment of hybrid criminal tribunals. 57 Likewise, Van den Bossche's account of the WTO Appellate body underscores that states learned from GATT that they needed to relinquish somewhat more veto power so as to render WTO settlements compulsory, and to allow the conclusions of the IC to become legally binding even against opposition by some states. Furthermore, the Appellate body has been very cautious in its interpretation, resulting in broad support. However, once established, judicial activism might increase.
The appeals to subsidiarity thus do not settle once and for all how authority should be allocated and used between the states and the ICs. Indeed, several of the ICs canvassed in this volume point to another ambiguity in appeals to subsidiarity: Who are the ultimate units of concern? Much international law has assumed 'state-centric' conceptions of subsidiarity. 58 However, several historical traditions of subsidiarity -from which international law has borrowed the term -are person-centred: it is the interests of individuals, not of states, which should determine where to allocate authority. These two different vantage points have interestingly different implications for some ICs, for instance as regards the role of international human rights courts. Interestingly, the presentation of the WTO Appellate body suggests that it is companies or industries rather than states who push to develop this IC. In some such cases, it may appear that it is the perceived interests of corporations, rather than of states, which explain -if not justifies -the relationship between domestic authorities and ICs. One preliminary conclusion is that appeals to subsidiarity may not so much lay these important issues to rest, but rather stimulate more structured and systematic arguments concerning the legitimacy of ICs.
55 P Gautier, above n11. 56 P Lemmens, above n11. 57 K Chan and J Wouters, above n25. 58 A Follesdal, above n1.
VI. REDUCING RISKS OF FRAGMENTATION AND ARBITRARY DISCRETION
We finally consider ways to reduce fragmentation among ICs and reduce the risk that they will abuse their discretion. First, there are several modes of 'jurisprudential cross-fertilization'. Several authors point out that endeavours of coordination already exist, 59 but these are insufficient -and some create risks of their own.
-Judicial dialogues among the tribunals in the form of meetings do occur and should perhaps be institutionalised, 60 thus argues Slaughter.
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-ICs' advisory opinions reduce the risk of conflicting judgements. 62 -ICs already borrow interpretations of concepts, such as 'joint criminal enterprise' or redefining crimes against humanity or terrorism to include gender based violence as laid out by the ICTY has 'migrated' to other international and hybrid courts and tribunals. 63 One of the problems of these practices is that they do not reduce the risk of domination by the ICs. To the contrary: some may fear that such networks of international judges and arbitrators increase their influence at the cost of other public authorities and individuals -thus detrimental to democratically accountable modes of governance.
A second way to reduce fragmentation, which can also reduce the scope of discretion judges enjoy, could be to establish principles for settling precisely such uncertainties. 64 Chan and Wouters do not provide examples, but three illustrations of ways to channel or guide the judges of ICs dmight be in order: Some might argue that international human rights treaties should override other treaty obligations in times of conflict to increase predictability and perhaps normative legitimacy. There is no evidence of such a primacy of human rights currently, 65 but the point is here rather that this may be a defensible objective, and possibly a standard of legitimacy for the set of ICs as a whole. A second example is drawn from GATT, which includes exemption clauses (art XX) that permit regulations of trade to protect public morals or human health. Such exemptions could be laid out in a wide range of treaties, and include, inter alia, certain human rights norms or other international norms of high priority. 66 A third strategy could be to require that ICs may not interpret their treaties as 'self-contained', but instead require them to engage in systematic interpretation -in particular human rights treaties or environmental treaties. 67 VII. CONCLUSION The above philosophical reflections have drawn on the learned preceding chapters to indicate some general lessons concerning the legitimacy of ICs. They have focussed largely on the contributions by ICs to rule of law standards -but also threats wrought by ICs to these very same values: of nondomination and stable legitimate expectations. Fragmentation within and among ICs, and their multiple objectives, require that the judges and arbitrators enjoy a wide berth of discretion in interpretation and adjudication -which raises the risk that states and individuals become subject to domination by the ICs themselves. The contributions in this volume have indicated several responses worth pursuing further to alleviate these fears. The complex, differing and dynamic relationships between ICs and domestic and other international authorities may help blunt risks of abuse of their power -at the cost of less effective ICs. Finally, several authors have pointed to ways to check and guide the discretion of the ICs to reduce the risks of fragmentation and domination. Such checks, guides and coordination among bodies in complex interdependence are typical contributions from a constitution which considers the complex, interdependent set of institutions as a whole. A conclusion to be drawn from the insights in previous chapters is thus that increased legitimacy of international courts requires perspectives and measures of constitutionalisation: Promote rule of law standards by better checks on the international courts, and channel and coordinate them better. If we want other actors to regard the judgments of ICs as reasons for action, these two paths of exploration seem worthwhile starting points.
